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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

HAI NES, Judge: Respondent determ ned that petitioner is not
entitled to abatenent of a portion of the interest due with

respect to her 1996 tax year pursuant to section 6404(e).! The

1 Unl ess otherwi se indicated, section references are to the
| nternal Revenue Code as anended, and Rule references are to the
Tax Court Rules of Practice and Procedure. Anounts are rounded
to the nearest doll ar.
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only issue for decision is whether respondent abused his
discretion in failing to abate the assessnent of interest for the
periods April 15, 1997, to and including April 16, 1998, and My
1, 1999, until paid.
FI NDI NGS OF FACT
Sone of the facts have been stipulated and are so found.
The stipulations of fact and the attached exhibits are
i ncorporated herein by this reference. On the date the petition
was filed, petitioner resided in Melrose Park, Illinois.

During 1996, petitioner received a $177,412 distribution
froma deceased friend s individual retirenment account (IRA). No
Federal inconme tax was wthheld fromthe distribution

Petitioner sought advice from several sources to determ ne
whet her she had to pay Federal incone tax on the distribution
fromthe IRA. A financial adviser at a bank incorrectly advised
her that if she rolled the entire distribution over, she could
avoi d incone tax. Internal Revenue Service personnel, answering
a tel ephone call frompetitioner, told her the advice she had
received fromthe financial adviser was correct.

Petitioner had a 1996 Federal inconme tax return prepared at
a senior citizen's center reporting no incone tax due. She had
the tax return checked for accuracy by H & R Bl ock but did not
fileit. On April 2, 1998, petitioner took the tax return to the

| nt ernal Revenue Service's Downers Gove, Illinois, office, where
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an I nternal Revenue Service exam ner recal cul ated the taxable
i ncone and prepared a revised Federal tax return for petitioner’s
signature. Neither petitioner nor the exam ner signed the
revised tax return on April 2, 1998.

Petitioner filed a delinquent Federal incone tax return for
1996 on April 16, 1998, reporting the entire IRA distribution as
income with incone tax due of $53,760. Petitioner paid $54, 196
toward the tax liability on the sane date. Petitioner testified
she had received nothing in witing fromthe Internal Revenue
Service stating she did not have to file a Federal tax return for
1996 and nothing in witing stating she had no tax liability for
1996. Mbreover, petitioner testified she knew the tax-free
nature of the I RA distribution depended on rolling over the
di stribution. Even though this conclusion was based on incorrect
advice, at no tinme was she advised that the I RA distribution was
tax-free wthout a rollover. Using the incorrect advice,
petitioner rolled over $14,512 of the $177,412 to her own |RA

On April 29, 1998, petitioner net with Robert Cool (M.
Cool ) of the Chicago Internal Revenue Service Problem Resol ution
Ofice (Problem Resolution Ofice) to determ ne whether the
Federal tax return she filed was correct. During that neeting
petitioner verified that she had rolled $14,512 of the
distribution over into her owmn IRA. M. Cool incorrectly advised

petitioner to file a Form 1040X, Anended U.S. Individual |ncone
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Tax Return, reflecting a reduction in taxable incone of $14,512.
M. Cool led petitioner to believe that she had overpaid her
income tax litability for 1996 and would be entitled to a refund.

On the basis of the discussions at the April 29, 1998,
nmeeting, respondent prepared a Form 1040X for petitioner
reflecting a reduction in taxable income of $14,512, which was
sent to petitioner for signature on June 30, 1998, and again on
July 24, 1998. Petitioner requested additional tine to neet with
a tax attorney before signing the Form 1040X. Petitioner clained
she returned the signed Form 1040X to respondent but respondent
did not file it.

On July 6, 1998, respondent assessed a tax of $53,760, a
late filing penalty of $12,096 pursuant to section 6651(a)(1l), a
| at e paynent penalty of $3,494 pursuant to section 6651(a)(2),
and accrued interest of $6,506. The late filing penalty of
$12,096 was abated on the sane day.

Petitioner requested the assistance of the Taxpayer Advocate
and her congressional representatives to resolve her concerns
about the assessnents of penalty and interest. After conducting
an investigation, the Taxpayer Advocate found that petitioner’s
filed 1996 Federal inconme tax return was accurate and that
reasonabl e cause existed for the late paynent of petitioner’s

1996 incone tax liability. As a result, on April 19, April 26,
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and May 3, 1999, respondent abated the |ate paynent penalty of
$222, $111, and $3, 162 respectively.

The Taxpayer Advocate al so determ ned petitioner was
entitled to abatenent of the interest assessed for the period
April 17, 1998, through April 30, 1999, because of del ays caused
by the Problem Resolution Ofice. Respondent abated interest of
$297, $149, and $1,012 on April 19, April 26, and May 3, 1999,
respectively.

On January 21, 2001, petitioner filed Form 843, Caimfor
Ref und and Request for Abatenent, requesting that respondent
abate all interest and all penalties associated with petitioner’s
tax liability for 1996. On July 13, 2001, respondent denied
petitioner’s request for the abatenent of interest for the period
April 15, 1997, through April 16, 1998, and for the period May 1,
1999, to January 21, 2001.

On May 7, 2002, respondent issued to petitioner a Ful
Di sal | owance--Final Determnation for interest abatenent for the
periods April 15, 1997, to April 16, 1998, and May 1, 1999, to
t he present.

On Septenber 11, 2002, petitioner filed a Petition for
Revi ew of Failure to Abate Interest Under Code Section 6404,
whi ch did not conply with the requirenents of Rule 281(b). By

order of the Court, petitioner was given until October 24, 2002,
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to file an anended petition which net the requirements of Rule
281(b). On Cctober 15, 2002, an anended petition was fil ed.
OPI NI ON

Section 6404(e) (1) provides that the Conmm ssioner may abate
t he assessnent of interest on paynent of tax to the extent a
delay in such paynent is attributable to any error or delay by an
of ficer or enployee of the Internal Revenue Service in performng
a mnisterial act.? Section 301.6404-2(b)(2), Proced. & Admi n.
Regs., provides in part that a mnisterial act:

means a procedural or nechani cal act that does not involve

t he exercise of judgnent or discretion, and that occurs

during the processing of a taxpayer’s case after al

prerequisites to the act, such as conferences and revi ew by

supervi sors, have taken place. A decision concerning the

proper application of federal tax |law (or other federal or

state law) is not a mnisterial act.!®

See also Lee v. Conm ssioner, 113 T.C 145 (1999); Wight v.

Conmi ssioner, T.C. Menp. 2002-312; Donovan v. Comm ssioner, T.C.

Menmo. 2000-220.

2 The Taxpayer Bill of Rights 2 (TBOR 2), Pub. L. 104-168,
sec. 301(a), 110 Stat. 1457 (1996), anended sec. 6404(e) to
permt abatenent of interest for “unreasonable” error and del ay
in the performance of a “mnisterial or managerial” act. The
anendnents to sec. 6404(e) apply to interest accruing with
respect to deficiencies or paynents for taxable years begi nning
after July 30, 1996. See TBOR 2 sec. 301(c), 110 Stat. 1457.
Thus, the anendnents do not apply to the instant case. See
Wodral v. Comm ssioner, 112 T.C 19, 25 n.8 (1999).

3 The quoted | anguage from sec. 301.6404-2(b)(2), Proced. &
Adm n. Regs., is identical to the |language in sec. 301.6404-
2T(b) (1), Tenporary Proced. & Adm n. Regs., 63 Fed. Reg. 70013
(Dec. 18, 1998), which was in effect for 1996. 1In order to avoid
confusion, we will refer to this regulation using its current
desi gnation, sec. 301.6404-2(b)(2), Proced. & Adm n. Regs.




- 7 -

Petitioner did receive incorrect advice fromthe |Internal
Revenue Service as to the application of the Federal tax |aw on
two occasions; i.e., in the tel ephone conversation confirmng
that a rollover would cause the IRA distribution to be tax free,
and by M. Cool’s indication that a partial rollover would reduce
the taxable income and result in a refund. Section 408(d)(3) (0O
bars a rollover of an inherited account unless the account is
recei ved by the surviving spouse of the contributor. However,
giving incorrect advice concerning the proper application of
Federal tax lawis not a mnisterial act allowng relief under
section 6404(e).* See sec. 301.6404-2(b)(2), Proced. & Admin.
Regs.

The Court may order abatenent if the Comm ssioner abuses his
discretion by failing to abate interest. Sec. 6404(h)(1).% 1In
order to prevail, a taxpayer nust prove the Conm ssi oner

exercised his discretion arbitrarily, capriciously, or wthout

4 The first instance of incorrect advice, conveyed over the
t el ephone, al so occurred before the IRS contacted petitioner in
witing about the paynment of tax and is another ground for denial
of relief. See sec. 6404(e)(1).

5> For the tax year 1996, this provision was designated sec.
6404(g). However, it was subsequently designated sec. 6404(i) by
secs. 3305(a) and 3309(a) of the Internal Revenue Service
Restructuring and Reform Act of 1998, Pub. L. 105-206, 112 Stat.
743, 745, and then was redesignated sec. 6404(h) by sec.
112(d) (1)(B) of the Victins of Terrorism Tax Relief Act of 2001,
Pub. L. 107-134, 115 Stat. 2427, 2435. In order to avoid
confusion, we will refer to this provision using its current
desi gnation, sec. 6404(h).



- 8 -

sound basis in fact or law. Wodral v. Comm ssioner, 112 T.C.

19, 23 (1999); Wight v. Conm ssioner, supra.

The authority to abate interest has Iimtations. Although
Congress intended for the Conm ssioner to abate interest where
the failure to abate interest would be w dely perceived as
grossly unfair,® section 6404(e)(1) also provides that “an error
or delay shall be taken into account only if no significant
aspect of such error or delay can be attributed to the taxpayer
i nvol ved, and after the Internal Revenue Service has contacted
the taxpayer in witing with respect to such deficiency or
paynment . ”

Respondent has abated all penalties, totaling $15, 590.
Respondent has al so abated interest in the total anmount of $1,458
for the period April 17, 1998, through April 30, 1999, when M.
Cool of the Problem Resolution Ofice led petitioner to believe
she had overpaid her tax liability and would be entitled to a
ref und.

Petitioner’s 1996 Federal inconme tax return was filed and
the tax was paid on April 16, 1998, 1 year and 1 day after its
due date. If a taxpayer fails to file a return and fails to pay
the tax owed, section 6404(e)(1) does not apply to the interest

t hat accrues on the unpaid tax before the Conm ssioner contacts

6 See Tax Reform Act of 1986, Pub. L. 99-514, sec. 1563(a),
100 Stat. 2762; S. Rept. 99-313, at 208 (1986), 1986-3 C.B
(Vol .3) 1, 208.
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the taxpayer in witing with respect to the tax. Wight v.

Conm ssi oner, supra. There can be no abuse of discretion by the

Comm ssioner for failure to abate interest if the statute that
appl i es does not give the Conm ssioner discretion to abate the
i nterest.

Interest on the interest conpounds daily pursuant to section
6622. The interest accruing fromMy 1, 1999, to the date of
paynment was not caused by any delay by the Internal Revenue
Service, is authorized by statute, and is due and owi ng from
petitioner. The failure to abate that interest was not an abuse
of discretion.

While the Court synpathizes with petitioner’s confusion over
the interest that accrued upon her 1996 tax liability, the tax
was paid 1 year late. It was within the discretion of the
I nternal Revenue Service to deny an abatenment of interest for the
periods here in question, and that discretion was not exercised
arbitrarily, capriciously, or wthout sound basis in fact or |aw
We hold that respondent did not abuse his discretion in failing
to abate the assessnent of interest for the periods April 15,
1997, to and including April 16, 1998, and May 1, 1999, until

pai d.
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I n reaching our decision, we have considered all argunents
made, and, to the extent not nentioned above, we concl ude that
they are noot, irrelevant, or w thout nerit.

To reflect the foregoing,

Deci sion will be

entered for respondent.




